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Attertioni Keonath J. Weds, Yagnire

Gerstlemen:

2y letter dated September 6, 1973, wnd 1lor ocrrespondence,
you protest award of a contract on & totsl set-eside basis for
small business usder requast for quotaticme (FTQ) ¥o. DAMAZL-F3-
Q-0148, issued at Picatimy Arseral, Dowr, Eew Jersey, for the
Modarnization of Materials Handling in Icadiag Flaunta.

The subject IQ was ismwd ot June 11, 1973, wnd the deadline
for yeteipt of quutaticus was the closs of busincss on July 11,
1973. 7The origiml solizitation wms wrestricted in terms of tha
Nlze of buziness walch could covpete. Ammdmsixt Ao, 0001, issuved
o\ Jine 28, 1973, restrictsd the procuremant to swil basiness

CONSATINS »

j‘!nu.mahrsobminwmﬁmnpoﬂthnt st the time the
amandoant ¥as issued you had substantially comploted ths preperaticm

of your quotation,

Deapite the emall business sst-aside, you come

pleted your quotation and vubmitted it 4tc the sgency priox to the
deadling for receipt of quotations, You were tho culy large busxinsxs

to submit.n guotation.

It i your position that it was improper to

reatrict the procurement colely to sawll businsss cocacurns and that,
tharefore, J.oz-Allen Applied Research (Boox-Allen) is entitled to
have 153 quwo.ation opensd and evalusted,

The record indicates that tha contracting olficer declided ¢to
issue the sollcitation without any restriction w to siss ob the
basis that the required tecimicval capability, tuickground, experience
and personnal noymally could ba found only iw lirge business tiims,
Thereafter, npon the request of the SBA repreventative, the contimeting
officer agreeld to sat aside this procurement ftur exclusive particl-
pation by mml\ business firms, Apparently, thy contructing offiowr
became convincsl that oZfers could be oltained fiom & sufiicient mwber
of rospoasible awall business concerns s0 that awird could be made it
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S reasombls eios, There ww a pewvious procursment for &
similay requinwmmt in which three seml) bLivwvinesy firms suhwitted
peuposals considered to be within the crapetitive range of accept-
ablility, Acoordingly, on Juoe 20 the salicitation was amendod es
a tom umm for sanll businsss.

!au advance sovernl arguanents in support of your position
that ‘it vas improper and illisgl t0 issue tha vtubjisct ssendaanuwt,
First, you contend that the contracting ot'ficer latked any authoaity
to amend the solicitation afiter its issuance forr the purpose of
yestricting the procurement to mwmll business. Although there is »o
specific minvision in the Armed Sorvices Provurenent Regulation (ALPR)
suthorizging & contracting officer to amend a nlicitatiion to provide
for a mxall business set-aside, wo o mot think the ocatiacting
arnm wal brecleded from doing so,

nm-. of all, ASFR 1-T706.5, vhich deals with the making o?
total imill business sot-asides, does mot reguire that tuch deter- -
ainations be made only prior to the issunce of tiw solicitation.
Moveover, ASFR 1-706.3(d) contemplates tint contracting officers
reviev set-asida proposals augsssted by SB\ reprcsentatives amd,
in the eveut a contrncting officer disigrees with a particularx
recomasrdat.ion, it specifically permits the suspension of the pru-
curenent astion, We think this provision reasotsbly may te inter=
yreted as cuthoricing the dalay of a procmrement alvendy in progress
Tor the purpovs of resolving whether the existing mocurement ahould
be changed to \-set-gside foxr swal)l business., Vhere, ag here, the
contwacting officer is persuaded that his originil docision to go
forwvard with an unrestricted solicitation is wumarranted, sxd be
agrest to sat aside the procurevent for small businasn participation,
we belisve 41 would be authorized to effect the necsssary chinge in
the solicitazion pirsuant to the provisions in ASFR 3505 for amending
solicitations prior to the closing date for recelipt of quotations,

You contsnd, honvever, that the contracting officer was sstnpped
fyon moditying the solicitation to exclide large busineas firms
since your Tirm had bemn invited to respond to the origlual solici-
tation and wud preparod a cooprehamsive and responsive proposal
prior to notification of the set-aside action. We agree thmt grod
procuxement procedure dictates thmt determivations concerning sute
anides should be mude prior to the issuwanos of the solicitation,
But we 40 Lot ngres that such docisions Leotsw irrwvocable cnce the
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15 U,3.Co § § 631 ot :

.. -..& fudr progortion of all Covernment soutiuats be 1st to sell,
businest, Mart 7 of Secticu 1 of ABPR implemazts this ypolicy.

In visw of this congressionil policy, we 43 ot beliave that a
ocottracting o fiser vy be actopied fruvm setting-aside A promuoe~
mnt for (Al business even W'tar the roliaitation has teen issusd
unless such actlon is arbitrary or 4in bad faith, and ve 4% not find
that the contzucting officer saatel sxbitrarily or in bivd feith in .
this casy

In this cswwction, you countennd that the MW yeprersntative
avavtal unine mmum- oty the conirecting offioxe to alisy his
original dscisicn tO provesd with ait varastrictad jrocurenwnt.

Yol state tint 4 tha SBA repressntative disagread with the o=
tracting officar's decision, the paovpsr procedure wa to appeal

the contracting officer's deteraimaticon to thy haad o the procuring
activity.

Eowegvur, {hexe 1| no Andiostion m 1ha retord of avy wine
influance (n tl» Tars of the EBA represenintiva,. The reoccad
indticates cnly that on June 27, 1973, tha JBA owpresentative Jree ‘
"‘sented s Teasons for reccmmcnding that tho procurevsnt he swh ,
Mide for smsll business and timt the coutimoting offiocer m pare
smaded to change his position 4n this rogard.

. You podnt out that prior to making & total mmll businws sets

" aside the contracting officey muat deturming that there existy a
“reascuable expectation that offers will be obtained from a sufficdient
waber of responsible small husiness consns 89 {iat awards will be
awds at reasomble prices,” ASFR 1«706.5(a)(1)e You claim that thw
contracting cfificer did not baww o surficiont tesis to make such a
detandmation, As indicated aliowe, the contracting officer reporis
tiat his detexuination was asds on the haris of a prior wnrestrictsd
yroctrenmt foir nimilar services in which thres propoaals ware
reooived Trom ammll buvineases which fell within & roow of cone
siderution. Although you contend timt the work 1o bo parformed undey
this contract 4is much more demanding than the work to be pexformed
wmder the paiox Juocuvsuent, we mst Jafer to the adxinistrative
Judgment in the antter, since the dateTmimtion as to vhother a :
particulsr prucuarvuent should be set anide is within tha province e
of the agency involved and the SMA, hl Comp. Uen. 351, 362 (19€1). ..
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s Snooapytihle with the Smal)l Pusinees Act and tiw set-asida progiwm.
Froturenents may be negotisted vith amall busirwsves at a highar

oot to the Govervmeut than is otherwise ohtaimable. Al Comp. (lem.
306, N5 [(161)s Noreover, vhare, as here, a Coat-Plus-Incentiwe

oo (e contruct 1s contemnlnted, the proposed cosis of parformanoe
iy not be Glw deternining factor for award.

Jimlly, you contend that if tho Army refuses to0 Condidexr your
“‘v::inn fier svard you would be entitled to they o its inousred in
pesyaring jour quotation, citing He FProducts Co, 7., United Gtatas,
Y0 ¥y Bupps 408 (Cte CLo 1956)s AlB0 see id., 17T Yo Buppe 254 &
(ct. {1, 1999). Whils the courts bave recognined that a coatracting .
amocy's fallme to Mixly and bonestly oonsider bids would give
e to ¢ eanss of actica to reoower bid preparation expenses,
stendatds and critaris to be \pplied in allowing such a claim have
ot been cstablishad 2 oxr knowledes, Acoordirgly, this Offica
aust dociing to attimpt the settlsawmt oOf claims for b4 preparaiion
costs witil ayproprists critwrin enl standards axe judicially
eatablisiwd, Soe Ionmill v, United Sta’es, 17 Ct, Cl. 288 (1881);
Charles v, Unitod States, 19 (. L. 3]3’&56‘0); B-1 s Decembur 14,
19]20 |

- Acovadingly, toth jour prolest and yrur claim for ths costs
of yrepariyg your quotstion mmst bhe denied,






